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adjustment in the price is received, the cus-
tomer should refund to the seller the amount
of any excess payment or allowance.

Example 4: A customer should not induce or
receive an allowance in excess of that offered
in the seller’s advertising plan by billing the
seller at ‘“‘vendor rates’” or for any other
amount in excess of that authorized in the
seller’s promotional program.

(b) Third party liability: Third par-
ties, such as advertising media, may
violate section 5 of the Federal Trade
Commission Act through double or fic-
titious rates or billing. An advertising
medium, such as a newspaper, broad-
cast station, or printer of catalogues,
that publishes a rate schedule con-
taining fictitious rates (or rates that
are not reasonably expected to be ap-
plicable to a representative number of
advertisers), may violate section 5 if
the customer wuses such deceptive
schedule or invoice for a claim for an
advertising allowance, payment or
credit greater than that to which it
would be entitled under the seller’s
promotional offering. Similarly, an ad-
vertising medium that furnishes a cus-
tomer with an invoice that does not re-
flect the customer’s actual net adver-
tising cost may violate section 5 if the
customer uses the invoice to obtain
larger payments than it is entitled to
receive.

Example 1: A newspaper has a ‘‘national”
rate and a lower ‘“local” rate. A retailer
places an advertisement with the newspaper
at the local rate for a seller’s product for
which the retailer will seek reimbursement
under the seller’s cooperative advertising
plan. The newspaper should not send the re-
tailer two bills, one at the national rate and
another at the local rate actually charged.

Example 2: A newspaper has several pub-
lished rates. A large retailer has in the past
earned the lowest rate available. The news-
paper should not submit invoices to the re-
tailer showing a high rate by agreement be-
tween them unless the invoice discloses that
the retailer may receive a rebate and states
the amount (or approximate amount) of the
rebate, if known, and if not known, the
amount of rebate the retailer could reason-
ably anticipate.

Example 3: A radio station has a flat rate
for spot announcements, subject to volume
discounts. A retailer buys enough spots to
qualify for the discounts. The station should
not submit an invoice to the retailer that
does not show either the actual net cost or
the discount rate.
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Example 4: An advertising agent buys a
large volume of newspaper advertising space
at a low, unpublished negotiated rate. Re-
tailers then buy the space from the agent at
a rate lower than they could buy this space
directly from the newspaper. The agent
should not furnish the retailers invoices
showing a rate higher than the retailers ac-
tually paid for the space.

§240.14 Meeting competition.

A seller charged with discrimination
in violation of sections 2 (d) and (e)
may defend its actions by showing that
particular payments were made or
services furnished in good faith to meet
equally high payments or equivalent
services offered or supplied by a com-
peting seller. This defense is available
with respect to payments or services
offered on an area-wide basis, to those
offered to new as well as old customers,
and regardless of whether the discrimi-
nation has been caused by a decrease or
an increase in the payments or services
offered. A seller must reasonably be-
lieve that its offers are necessary to
meet a competitor’s offer.

§240.15 Cost justification.

It is no defense to a charge of unlaw-
ful discrimination in the payment of an
allowance or the furnishing of a service
for a seller to show that such payment
or service could be justified through
savings in the cost of manufacture,
sale or delivery.

PART 251—GUIDE CONCERNING
USE OF THE WORD ‘“‘FREE” AND
SIMILAR REPRESENTATIONS

§251.1 The guide.

(a) General. (1) The offer of “Free”
merchandise or service is a pro-
motional device frequently used to at-
tract customers. Providing such mer-
chandise or service with the purchase
of some other article or service has
often been found to be a useful and val-
uable marketing tool.

(2) Because the purchasing public
continually searches for the best buy,
and regards the offer of ‘“Free’” mer-
chandise or service to be a special bar-
gain, all such offers must be made with
extreme care so as to avoid any possi-
bility that consumers will be misled or
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deceived. Representative of the lan-
guage frequently used in such offers
are ““Free”, ““Buy 1-Get 1 Free”, “‘2-for-
1 Sale”, ‘“50% off with purchase of
Two”’, “1¢ Sale”, etc. (Related rep-
resentations that raise many of the
same questions include ** Cents-
Ooff’, ‘“*Half-Price Sale”’, “¥> Off”’, etc.
See the Commission’s ‘““Fair Packaging
and Labeling Regulation Regarding
‘Cents-Off’ and Guides Against Decep-
tive Pricing.”)

(b) Meaning of ‘“‘Free’. (1) The public
understands that, except in the case of
introductory offers in connection with
the sale of a product or service (See
paragraph (f) of this section), an offer
of ““Free’” merchandise or service is
based upon a regular price for the mer-
chandise or service which must be pur-
chased by consumers in order to avail
themselves of that which is represented
to be ““Free’. In other words, when the
purchaser is told that an article is
“Free’”” to him if another article is pur-
chased, the word “‘Free’ indicates that
he is paying nothing for that article
and no more than the regular price for
the other. Thus, a purchaser has a
right to believe that the merchant will
not directly and immediately recover,
in whole or in part, the cost of the free
merchandise or service by marking up
the price of the article which must be
purchased, by the substitution of infe-
rior merchandise or service, or other-
wise.

(2) The term regular when used with
the term price, means the price, in the
same quantity, quality and with the
same service, at which the seller or ad-
vertiser of the product or service has
openly and actively sold the product or
service in the geographic market or
trade area in which he is making a
“Free”” or similar offer in the most re-
cent and regular course of business, for
a reasonably substantial period of
time, i.e., a 30-day period. For con-
sumer products or services which fluc-
tuate in price, the “regular’ price shall
be the lowest price at which any sub-
stantial sales were made during the
aforesaid 30-day period. Except in the
case of introductory offers, if no sub-
stantial sales were made, in fact, at the
“regular’” price, a *“‘Free” or similar
offer would not be proper.

§251.1

(c) Disclosure of conditions. When
making ““Free’’ or similar offers all the
terms, conditions and obligations upon
which receipt and retention of the
“Free’” item are contingent should be
set forth clearly and conspicuously at
the outset of the offer so as to leave no
reasonable probability that the terms
of the offer might be misunderstood.
Stated differently, all of the terms,
conditions and obligations should ap-
pear in close conjunction with the offer
of ““Free’” merchandise or service. For
example, disclosure of the terms of the
offer set forth in a footnote of an ad-
vertisement to which reference is made
by an asterisk or other symbol placed
next to the offer, is not regarded as
making disclosure at the outset. How-
ever, mere notice of the existence of a
“Free’” offer on the main display panel
of a label or package is not precluded
provided that (1) the notice does not
constitute an offer or identify the item
being offered “Free’’, (2) the notice in-
forms the customer of the location,
elsewhere on the package or label,
where the disclosures required by this
section may be found, (3) no purchase
or other such material affirmative act
is required in order to discover the
terms and conditions of the offer, and
(4) the notice and the offer are not oth-
erwise deceptive.

(d) Supplier’s responsibilities. Nothing
in this section should be construed as
authorizing or condoning the illegal
setting or policing of retail prices by a
supplier. However, if the supplier
knows, or should know, that a “Free”’
offer he is promoting is not being
passed on by a reseller, or otherwise is
being used by a reseller as an instru-
mentality for deception, it is improper
for the supplier to continue to offer the
product as promoted to such reseller.
He should take appropriate steps to
bring an end to the deception,
inlcuding the withdrawal of the ““‘Free”
offer.

(e) Resellers’ participation in supplier’s
offers. Prior to advertising a ‘‘Free”
promotion, a supplier should offer the
product as promoted to all competing
resellers as provided for in the Com-
mission’s ‘““‘Guides for Advertising Al-
lowances and Other Merchandising
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Payments and Services.”” In adver-
tising the *““Free’” promotion, the sup-
plier should identify those areas in
which the offer is not available if the
advertising is likely to be seen in such
areas, and should clearly state that it
is available only through participating
resellers, indicating the extent of par-
ticipation by the use of such terms as
“some”, “all”’, ‘“‘a majority’”, or “‘a
few’’, as the case may be.

(f) Introductory offers. (1) No *“‘Free”’
offer should be made in connection
with the introduction of a new product
or service offered for sale at a specified
price unless the offeror expects, in good
faith, to discontinue the offer after a
limited time and to commence selling
the product or service promoted, sepa-
rately, at the same price at which it
was promoted with the ““Free’’ offer.

(2) In such offers, no representation
may be made that the price is for one
item and that the other is “Free’” un-
less the offeror expects, in good faith,
to discontinue the offer after a limited
time and to commence selling the
product or service promoted, sepa-
rately, at the same price at which it
was promoted with a ““Free’’ offer.

(g) Negotiated sales. If a product or
service usually is sold at a price ar-
rived at through bargaining, rather
than at a regular price, it is improper
to represent that another product or
service is being offered ““Free’” with the
sale. The same representation is also
improper where there may be a regular
price, but where other material factors
such as quantity, quality, or size are
arrived at through bargaining.

(h) Frequency of offers. So that a
“Free’’ offer will be special and mean-
ingful, a single size of a product or a
single kind of service should not be ad-
vertised with a ‘““Free’ offer in a trade
area for more than 6 months in any 12-
month period. At least 30 days should
elapse before another such offer is pro-
moted in the same trade area. No more
than three such offers should be made
in the same area in any 12-month pe-
riod. In such period, the offeror’s sale
in that area of the product in the size
promoted with a ““Free’” offer should
not exceed 50 percent of the total vol-
ume of his sales of the product, in the
same size, in the area.
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(i) Similar terms. Offers of ““Free’” mer-
chandise or services which may be de-
ceptive for failure to meet the provi-
sions of this section may not be cor-
rected by the substitution of such simi-
lar words and terms as ‘‘gift’”’, “‘given
without charge”, ‘“bonus’, or other
words or terms which tend to convey
the impression to the consuming public
that an article of merchandise or serv-
ice is ““Free”’.

(38 Stat. 717, as amended; 15 U.S.C. 41-58)
[36 FR 21517, Nov. 10, 1971]

PART 254—GUIDES FOR PRIVATE
VOCATIONAL AND DISTANCE
EDUCATION SCHOOLS

Sec.
254.0
254.1

Scope and application.

Definitions.

254.2 Deceptive trade or business names.

254.3 Misrepresentation of extent or nature
of accreditation or approval.

254.4 Misrepresentation of facilities, serv-
ices, qualifications of staff, status, and
employment prospects for students after
training.

254.5 Misrepresentations  of
qualifications or limitations.

254.6 Deceptive use of diplomas, degrees, or
certificates.

254.7 Deceptive sales practices.

enrollment

AUTHORITY: 38 Stat. 717, as amended; 15
U.S.C. 41-58.

§254.0 Scope and application.

(a) The Guides in this part apply to
persons, firms, corporations, or organi-
zations engaged in the operation of pri-
vately owned schools that offer resi-
dent or distance courses, training, or
instruction purporting to prepare or
qualify individuals for employment in
any occupation or trade, or in work re-
quiring mechanical, technical, artistic,
business, or clerical skills, or that is
for the purpose of enabling a person to
improve his appearance, social apti-
tude, personality, or other attributes.
These Guides do not apply to resident
primary or secondary schools or insti-
tutions of higher education offering at
least a 2-year program of accredited
college level studies generally accept-
able for credit toward a bachelor’s de-
gree.
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